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In the incorporation, qualification and statutory repre- 

gatation of corporations, The Corporation Trust Com- 

pany, CT Corporation System and associated companies 
deal with and act for lawyers exclusively. 


i. 20, No. 8 OCTOBER-NOVEMBER 1952 Complete No. 381 


Doing business in the Northwest Territories 
oF Canada. ow ies ee eee 


A director, not a stockholder, of a foreign cor- 
poration engaged principally in defense work, 
ruled not entitled to inspect its books and 
records without first obtaining the necessary 
security clearance from the proper federal 
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When you want fast, accurate, econo ic 
ing and tabulation of proxies—at either regular or special stockholders’ i 
ask the nearest C T office about our staff of long-experienced Inspectors of 


As many of these specialists as you may 
ready to go anywhere in the United States any time you say for as long ¢ 
period as you designate. 

Their experience and knowledge, de 
the field, handling thousands of meetings, are especially helpful wher 
between opposing stockholder groups make proper proxy examination n 
tion a matter of vital concern. Also use their services at meetings where to 
are to vote on profit-sharing, stock option plan or similar proposals. No ch 
that interested parties tabulated the proxies. ; 
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Client's business e 
an additional state. xpanding . . . moving into 


Would it be practical, would it be more 
economical to incorporate a low-capitalized sub- 
sidiory rather than qualify the parent company 
to do business os G foreign corporation in on 


additional state? 


Making the decision is now comparatively easy. 


All counsel has to do is ask any CT office 
for data for comparison of the costs and require- 
ments covering domestic and foreign corpora- 
tions in the state to be studied. The information, 
for lawyers only of course, is waiting there, up- 
to-the-minute, free for the asking. 


The Corpora on lrdstLompany 


CT Corp ration ystem 
aadA 


Albony 10. . . 45S. Howk Street 
Atlento3 . . . Healey Building 
Boltimore2 . . . 10 Light Street 
Boston? . . 10 Post Office Square 
Beffolo 3 . Ellicott Squore Building 
Chicage4 . 2085. La Salle Street 
Cincinnoti2 . . . Carew Tower 
Cleveland 14 . Union Commerce Bldg. 
Delles1 . Republic Bonk Building 
Detroit26 . . . . Dime Building 
- Dover,Del. . . 30Dover Green 
Hovston2 . *-. Sterling Building 





doing business 
in canada 


The Northwest Territories 


LYING TO THE NORTH of the 
Canadian Provinces are the Northwest 
Territories of Canada. They extend east 
from the Yukon Territory to Greenland 
and include all the islands in the Cana- 
dian Arctic archipelago. They consist 
of three districts—Mackenzie, Keewatin 
and Franklin—and have a population of 
16,004. 


Legislation of the Dominion Parlia- 
ment (Chapter 142 of the Revised Stat- 
utes of Canada, which will become 
Chapter 46 of the Statutes of 1952) pro- 
vides for the government of the North- 
west Territories. The administration of 
the Territories is the responsibility of 
the Commissioner of the Northwest 
Territories, who is also the Deputy 
Minister of Resources and Develop- 
ment. There is a Northwest Territories 
Administration in the Department of 
Resources and Development. The leg- 
islative body of the Territories is the 
Northwest Territories Council, consist- 
ing of five members appointed by the 
federal government, and three elected 
by the residents of the Mackenzie dis- 
trict. The seat of government is in 
Ottawa; there is a District Administra- 
tor at Fort Smith, N.W.T., and Sub- 
District Administrators at Yellowknife, 
N.W.T., Hay River, N.W.T., and Akla- 
vik, N.W.T., there is an agent of the 
Northwest Territories Administration 
at Edmonton, Alberta. 


Business or occupation license fees 
are imposed upon those who carry on 


business in the Northwest Territories. 
Applications are made to the Director 
of the Northern Administration and 
Lands Branch, Department of Re- 
sources and Development at Ottawa, 
and payment is made to the Commis- 
sioner of the Northwest Territories. 
These are filed upon commencing busi- 
ness and are renewable, annually, on or 
before March 31. Separate fees are 
prescribed for various kinds of busi- 
nesses, there being about 40 different 
classifications. General merchants, for 
instance, are taxed $25, as are mer- 
chants selling petroleum products in 
bulk. Agents who have no place of 
business in the Northwest Territories, 
who take orders for commodities, pay 
the following fees; residents, $25; non- 
residents, $100. 


Those engaging in mining operations 
in the Northwest Territories comply 
first with Dominion licensing require- 
ments and then with Territorial re- 
quirements. An application is first made 
by letter to the Secretary of State of 
Canada at Ottawa for a license to per- 
mit carrying on such operations in the 
Territories, under Sections 199 to 203 
of the Companies Act (1934) of Can- 
ada, designating a statutory agent, ac- 
companied by a certified copy of the 
charter and by a fee graduated accord- 
ing to the capital stock of the corpora- 
tion. This license does not need to be 
renewed annually. Such license permits 
a corporation to apply for and obtain 
a Miner’s License under the provisions 
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of the Northwest Territories Quartz 
Mining Regulations. There is no pre- 
scribed form of application for the 
Miner’s License. The applicant writes 
to the Director, Northern Administra- 
tion and Lands Branch, Department of 
Resources and Development, Ottawa, 
giving the details of its capitalization, 
in order that a fee, based upon the 
value of the authorized shares, may be 
calculated. The Miner’s License is re- 
newable, annually, on or before March 31. 


mmestic corporations 


DELAWARE 


Income taxes imposed by the fed - 


government are payable by residents | 
the Northwest Territories in the 


way as by residents in other parts @ : 


Canada and this is true whether 
tax in question is a personal income 
or an income tax on a person or ¢ 
poration with an established place 


business in the Territories. The prove 
sions of the Tax Convention be : 


Canada and the United States apply, 


when relevant. 


7 po} 


Stock option plan enjoined ; profit-sharing plan, not 
legally adopted by directors, ruled voidable and 
subject to ratification by stockholders. 


In Kerbs et al. v. California Eastern Air- 
ways, Inc., 83 A. 2d 473, (The Corporation 
Journal, December 1951—January 1952, 
page 44), a profit-sharing plan, ap- 
proved by three disinterested directors 
and five interested directors, which had 
not been submitted to and ratified by 
the stockholders of defendant corpora- 
tion until after the decision was ren- 
dered, was upheld by the Court of 
Chancery under circumstances where 
the by-laws provided for a quorum of 
three directors. The court also gave 
consideration in that case to plaintiffs’ 
contentions that a stock-option plan, 
approved by the stockholders, under 
which five directors and certain officers 
and employees were the beneficiaries, 
was invalid for lack of consideration. 
After an examination of the plan, the 
court concluded that, viewed alone, it 


was not invalid for lack of considera- 
tion under the cifcumstances. 


Upon appeal, the Supreme Court of 
Delaware has ordered the judgment of 
the Court of Chancery dismissing the 
action to be reversed and directed the 
Chancellor to permanently enjoin the 
granting of any option or options pur- 
suant to the stock option plan. The 


court concluded that the plan before it — 
was deficient in that there were no 


conditions reasonably insuring that the 
corporation would receive the contem- 
plated benefits. 


As to the profit-sharing plan, ap 


proved by three disinterested directors — 
and five interested directors, and rate 
fied by the stockholders after the deck "6 
sion of the Chancery Court had been © 
rendered, the State Supreme Court ob ~ 
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served that “the plan failed to receive 


a legal majority of the directors’ votes 
in its favor,” as it is the general rule 
that the votes of interested directors of 


-acorporation will not be counted in de- 


termining whether proposed action has 
received the affirmative vote of a ma- 
jority of the board of directors. The 
court felt, however, that this adoption 
of the profit-sharing plan by the board 
was voidable only, not being in the ab- 
solutely void classification of actions 
which are ultra vires, a gift of corporate 
assets to directors, illegal in purpose or 
fraudulent. A majority of the shares of 
the corporation having voted in ratifica- 
tion of the action of the directors in 
adopting the profit-sharing plan, the 
higher court directed the Chancellor 
“to deny the application for an injunc- 
tion prohibiting the paying or distribut- 
ing of any money under the said profit- 
sharing plan if, after such further pro- 
ceedings as may be required, the Chan- 
cellor finds as a fact that the action of 
the holders of a majority of the defend- 
ant’s stock at the stockholders’ meeting 
held October 10, 1951, effectively rati- 


fied the adoption of said plan by the 
directors.” 


Kerbs et al. v. California Eastern Air- 
ways, Inc., 90 A. 2d 652. Arthur G. 
Logan and Stephen E. Hamilton, Jr., 
of Logan, Marvel & Boggs of Wil- 
mington, for appellant. David F. An- 
derson of Berl, Potter & Anderson of 
Wilmington and Walter R. Barry, James 
E. Hughes and George F. Mason, Jr., of 
Coudert Brothers of New York City, for 
appellee. Commerce Clearing House Court 
Decisions Requisition No. 479510. 


On August 28, 1952, the Supreme 
Court of Delaware denied a petition for 
re-argument in this case and ordered a 
mandate issued forthwith in accordance 
with its original opinion. The court re- 
fused, in connection with the petition 
for re-argument, to permit the corpora- 
tion to take a position diametrically op- 
posite to that previously adopted, by 
arguing that the stock option plan was 
intended as a means of payment for 
past services, and not as an inducement 
to the optionees to remain in the cor- 
poration’s employ in the future. 


Amendment, cutting off preemptive rights, upheld; 
restricted stock option plan review. 


In Gottlieb v. Heyden Chemical Corpora- 
tion, 83 A. 2d 595, (The Corporation 
Journal, December 1951—January 1952, 
page 44), a minority stockholder sought 
to have declared invalid an amendment 
to defendant’s certificate of incorpora- 
tion divesting the stockholders of pre- 
emptive rights to certain stock. The 
amendment had been approved by an 
affirmative vote of the holders of a 
majority of the common stock. The 
Court of Chancery had ruled that the 
tights in question were within the classi- 
fication of rights permitted to be changed 
by amendment under Section 26 of the 
General Corporation Law and concluded 
that they were legally cut off on the 


basis of the authority of that section. 
Upon appeal, the Supreme Court of 
Delaware has reached a like conclusion 
to the effect that authority for the pro- 
posed amendment was clearly conferred 
by the statute. 


In the Chancery Court, the plaintiff 
minority stockholder had also sought 
to enjoin a restricted stock option plan 
adopted by the defendant corporation 
with the approval of a majority of the 
stockholders. The Chancery Court de- 
clined at that stage to dispose of the 
case on summary judgment, feeling, in 
view of a conflict in the respective posi- 
tions of the parties, that the true picture 
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would be required to be developed upon 
final hearing. The Supreme Court of 
Delaware, after reviewing the terms of 
the stock option plan and noting that 
there was question raised regarding 
legal consideration for the plan, ob- 
served that there must be consideration 
for the granting of an option, and that, 
if this matter should go to trial, (and 
the court so remanded the cause), “it 
is open to defendant to prove by parol 
that there is consideration which is re- 
ferred to in the recitals of the contracts 
only in the most oblique way.” The 
court regarded neither plaintiff nor de- 
fendant as entitled to summary judg- 
ment on a question as to the presence 
or absence of consideration which had 
a value reasonably related to the con- 
cessions made by the corporation. The 
judgment of the Court of Chancery was 
reversed and the cause remanded for 
trial. 


Gottlieb v. Heyden Chemical Corpora- 
tion, 90 A. 2d 660. Robert C. Barab of 
Wilmington, for plaintiff—below, appel- 
lant. Richard F. Carroon of Berl, Pot- 
ter & Anderson of Wilmington, and 


Harmon Duncombe and George Re 
Jr., of New York City, for defend 
below, appellee. Commerce Cle: 
House Court Decisions Requisition 
479511. 


Court of Delaware, acting upon peti- 
tions by both parties for re-argument © 


of certain aspects of this opinion, > 
that “an order may be submitted per- 
mitting amendment to the original peti- 


tion for re-argument, fixing a schedule A 


for the filing of briefs, and setting ag 


date for the oral argument.” The court ~ 
noted that “the petitions and their sup- ~ 
porting briefs reveal that both parties ; 
have taken the opinion to decide mat- — 


ters which we had no intention of de ~ 


ciding and, what is worse, to decide 
them according to views we do not — 
entertain. Moreover, neither party agrees — 


with the other as to what the court © 
did.” The court indicated it would con- © 
sider Para. 2046, Revised Code of Dela- © 


ware, 1935, as to its possible application ~ 
to stock options of the character under | 


consideration, and as to its possible ap- : 


plication to ratification by stockholders, ~ 


Where corporation conveyed title to land in 1905 
with reversion to it if abandoned, and where aban- 
donment occurred after its dissolution in 1940, 
court rules possibility of reverter became enlarged 
to fee simple in the trustees of dissolved corporation. 


In Addy et al. v. Short et al., 81 A. 2d 
300, (The Corporation Journal, October, 
1951, page 4), the Superior Court of 
Delaware held that a Delaware corpora- 
tion which was voluntarily dissolved in 
1940, was not empowered to acquire 
any title, subsequent to dissolution by 
reason of a deed which it executed in 
1905 under which it conveyed real estate 
to the Federal Government with a re- 
version to it if abandoned, under cir- 
cumstances where the abandonment of 


the property occurred after the date of - 
dissolution. ; 


‘ 
Upon appeal, the Supreme Court of © 
Delaware has stated the question thusi — 


“The essential question presented is — 
whether, after voluntary dissolution of 


a Delaware corporation and after the 


expiration of the statutory three-year 


winding up period, the corporation i§ ~ 


yet sufficiently alive to retain title to 
that species of interest in land knowf 


as a possibility of reverter.” The court, © 


146 


es» uneegereke seh 


oe 
3 


mermrernkwgaae ae 


wea oa Sf eK 





4335 


s? 


& 


eh Fae 


#3 s 


THE CORPORATION JOURNAL 


after an examination of the pertinent 
statutes and court decisions, concluded: 
“We hold that neither the dissolution 
of the Improvement Company nor the 
expiration of the three-year period 
worked an extinguishment of the possi- 
bility of reverter retained by the deed 
of August 31, 1905, and that upon the 
abandonment of the land by the United 
States the possibility was enlarged to 
afee simple title. As statutory succes- 
sors to the rights and powers of the 


NEW YORK 


corporation, plaintiffs are now entitled 
to maintain their action.” The judgment 
of the Superior Court was, therefore, 
reversed. 


Addy et al. v. Short et al., 89 A. 2d 136. 
Everett F. Warrington and Caleb M. 
Wright of Georgetown, for plaintiffs, 
plaintiffs in error. James M. Tunnell 
and Samuel R. Russell, of Tunnell & 
Tunnell, of Georgetown, for defendants, 
defendants in error. 


Stockholder’s application to have accountant make 
monthly examinations of corporate books and 
records denied by court. 


In a minority stockholder’s derivative 


action, brought against a family owned 
corporation, its officers, directors and 
controlling stockholders, plaintiff sought 
various types of relief, included among 
which was a request that her accountant 
be permitted to make monthly examina- 
tions of the corporate books and rec- 
ords. It was not disputed that a short 
time before the bringing of the suit, the 
defendants had voluntarily permitted 
the plaintiff’s accountant to examine all 


RHODE ISLAND 


the books and records of the corpora- 
tion. The New York Supreme Court, 
Special Term, Kings County, Part I, 
in denying this application, observed: 
“Another examination within such a 
short period of time cannot be per- 
mitted.” 

Rabinowitz v. Steinberg et al., 112 N. 
Y. S. 2d 758, Nathan B. Fogelson of 
New York City, for plaintiff. Guzik & 
Bouckstein of New York City, for de- 
fendants. 


Statute, placing limitations on right of corporation 
to enter into contracts with corporation having a 
common director or directors, construed. 


The plaintiff New York corporation 
and the defendant Rhode Island corpo- 
fation originally entered into negotia- 
tions looking toward the manufacture 
by defendant of certain hardware prod- 
ucts for the plaintiff. Later, it was 
thought that a third intermediate cor- 
poration would provide a means of 


raising new capital for the venture, and 
for equitably distributing anticipated 
profits between the stockholders of 
plaintiff and defendant and perhaps that 
it would also achieve certain income tax 
advantages. This third corporation was 
organized as a New York company, its 
stock to be issued to the stockholders 
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of each company, so that the ownership 
of the new corporation would be equally 
divided between the two groups. Actual 
control of the new company, however, 
as previously agreed upon, was placed 
in the group represented by the plaintiff 
through the placing of certain stock in 
a voting trust. At the ‘initial stock- 
holders’ meeting of the third corpora- 
tion, five directors were elected. Two 
were directors, also of the defendant. 
The plaintiff group elected the other 
three directors, two of whom were also 
directors of the plaintiff. Thus, although 
the two end corporations, the plaintiff 
and the defendant, had no common 
directors, the new middle corporation 
had two directors in common with the 
plaintiff and two in common with the 
defendant. 


Early in September 1947, officials of 
the three corporations signed a tripar- 
tite written contract under seal, upon 
which this suit was brought. Prepara- 
tions for the manufacture of articles 
according to models and plans delivered 
by plaintiff to defendant never pro- 
gressed beyond the stage of the devel- 
opment of working samples by the 
defendant. At that point, and without 
notice to plaintiff or to directors of the 
intermediate corporation, steps were 
taken toward the liquidation of defend- 
ant, plaintiff learning of the pending 
liquidation through a newspaper an- 
nouncement. Soon after suit was brought 
for damages for breach of contract and 
for other relief. Six months later, which 


was more than eighteen months 
the contract had been signed, the 
fendant’s stockholders formally 
that the contract be “disafirmed; 
approved and voided.” 


The United Statés District Court f t 
the District of Providence, Rhode , 
gave judgment for the defendant “01 
poration and individual defendants. Thy 
court, although regarding plaintiffs a 
entitled to relief, felt this could not bt 
granted by reason of Chapter 116, Art 
II, Section 21, General Laws, I 
which places limitations upon the pow 
of a corporation of Rhode Island % 
enter into contracts with a corporatio 
having a common director or dir 
if the contract is entered into in 
faith and is approved or ratified by@ 
majority vote at any meeting of 
board of directors. Upon appeal, 


United States Court of Appeals, Fir 
Circuit, vacated this judgment, be 
“loath to conclude that the Sup 

Court of Rhode Island would hold 


Ger Sen Wren eA Does is feet oe a ET ee 


the general terms of the statute n 
it applicable in the circumstances 
disclosed.” 


Duncan Shaw Corp. et al. v. Ste 
Machinery Co. et al., 196 F. 2d 
William H. Edwards (John L. € 
and Edwards & Angell, on brief), 
Providence, for appellants. Fred 
Perkins (James A. Higgins, Perk 
Higgins & McCabe and Elisha 
Mowry, on brief), of Providence, 
appellees. 
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CALIFORNIA 


Unlicensed foreign corporations distributing their 

products through local distributor, held “doing 

business” so as to be subject to service of process 
made upon Secretary of State. 


Service of process upon the Secretary 


of State as agent of two foreign cor- 
porations in an action in the Superior 
Court had been quashed, on the ap- 
parent basis that the two defendants 
were not doing business in the state at 
any time prior to the proceedings. By 
petition to the District Court of Appeal, 
First District, Division 2, it was sought 
to have the order of the Superior Court 
set aside and to have that court re- 
quired to take jurisdiction. 

The two corporate defendants below 
were affiliated in the business of manu- 
facturing and distributing pharmaceuti- 
cal goods, having their principal places 
of business in Buffalo, New York. The 
manner of distribution was through a 
distributor. In California, the distribu- 
tor was one of the plaintiffs below, a 
wholesaler, who, by contract, agreed 
to distribute the goods of defendants 
throughout California and other west- 
ern states. He was the sole distributor 
for these goods there. Title remained 
in the corporation until the goods were 
sold. This plaintiff warehoused the 
goods and carried insurance on them 
in his own name. The corporations set 
the prices and required a report of 
stock on hand each month. They pro- 
vided all the advertising for their prod- 
ucts and had no offices in California. 
It did not appear whether retailers’ or 
consumers’ orders were subject to ap- 
Proval by the corporations in New 
York, but they never were in fact re- 


jected. The contract provided that the 
distributor was considered by the par- 
ties to be an independent contractor. 


The question being whether the cor- 
porations were doing business within 
the state within the meaning of the 
Corporations Code and to the extent 
that assumption of jurisdiction over 
them was consistent with due process, 
the court concluded: “Any distinction 
as to where, exactly, interstate com- 
merce ends and local commerce begins 
seems to be largely immaterial in decid- 
ing the precise problem at hand, Whether 
the particular business of these cor- 
porations is denominated intra or inter 
state commerce does not change the 
fact that they are still doing business 
in this state. That distinction only 
poses the other question of burden on 
interstate commerce, which is not raised 
here, nor which would seem plausible 
if it were. We are satisfied that a lib- 
eral and reasonable view of the ques- 
tion of jurisdiction calls for a holding 
that the plaintiff and petitioner herein 
should be accorded the right to try out 
in the courts of this state the issues 
raised in his complaint. Accordingly 
the trial court should vacate its order 
quashing service of summons and re- 
instate the pleadings for a trial on the 
issues of the controversy.” . 


Fielding et al. v. Superior Court in and 
for City and County of San Francisco, 
244 P. 2d 968. Emmett R. Bruns and 
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Edward A. Friend of San Francisco, 
for petitioner. John Fielding, Jr. Ho- 
berg & Finger of San Francisco, for peti- 


ILLINOIS 


tioner Dolph Obergfel. Hagar, 
Crosby & Vendt, of Oakland, for respe 
ent and real party in interest. 


Unlicensed corporation engaged in interstate com- 
merce ruled not required to be qualified in order 
to sue in Federal Court. 


Plaintiff Virginia corporation entered 
into an agreement with defendant whereby 
the latter became the exclusive selling 
agent of plaintiff’s product in northern 
Illinois. After a number of orders had 
been filed, the arrangement between 
them broke down. In an action involv- 
ing breach of the contract in the United 
States District Court, Northern District 
of Illinois, Eastern Division, defendant 
moved to dismiss the complaint on the 
ground that plaintiff was a Virginia 
corporation which was doing business 
in Illinois without having secured a 
certificate of authority to do so from 
the Secretary of State, and for that rea- 
son was not permitted to maintain this 
action. Affidavits and counter-affidavits 
indicated plaintiff was engaged in inter- 
state commerce. 


In its original Memorandum and 
Order, the court granted defendant’s 
motion to dismiss the complaint, basing 
its conclusion upon decisions in which 
a defendant was attempting to avoid 
defending a suit. Subsequently, how- 
ever, by a second Memorandum and 
Order, the court vacated its dismissal 
Order, upon motion of the plaintiff. 
The court observed: “The term ‘doing 
business’ has a different meaning when 
considering a state’s right to tax or 


license than when considering s 5 
of process by state courts. See Pergl a, 

U. S. Axle Co., 320 Ill. App. 115. In th 
‘service of process’ problem, it m 

no difference that the corporation # 
engaged solely in interstate commerce 
as long as it is doing business within 
State so as to render it present 
However, the fact that a corporation i = 
engaged exclusively in interstate com 
merce removes it from the ambit of the 
licensing provisions of the Illinois Busi) 
ness Corporation Act, regardless of 
whether or not it is doing business 
within the State. In other words, before 
it shall be bound by the licensing prove 
sions of the Illinois Act, it must be en 
gaged in intrastate commerce as such, 
and not merely doing business within 
the State.” 


Lincoln Industries, Inc. v. Carl ni 
Mason Co.,* United States District Court — 3 
Northern District of Illinois, Eastern” 
Division, September 25, 1951 and a 
14, 1952. Madigan & Thorsen of 
cago, for plaintiff. Wm. Arthur War 
of Chicago, for defendant. Co ; 
Clearing House Court Decisions neal 
sition No. 477248. 


* The full text of this opinion is octal 
= - State Tax Reporter, Illinois, ae 
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National bank whose travelers’ checks were sold 
through local agency, ruled not doing business and 
empowered to sue. 


A question raised concerned a national 
bank and its right to sue in the United 
States District Court for the Massachu- 
setts District. Section 5 of Chapter 181 
of the General Laws of Massachusetts 
provides, in part, that no action shall 
be maintained or recovery had in any 
of the courts of Massachusetts by any 
foreign corporation so long as it fails 
to obtain authority to do business. Sec- 
tion 24 of 12 U.S.C.A. includes among 
the powers of national banks the power 
“to sue and be sued, complain and de- 
fend, in any court of law and equity, as 
fully as natural persons.” The court in- 
dicated that Chapter 181 would be un- 
constitutional if applicable to national 
banking corporations, but, favoring the 
constitutionality of the state statute, 
concluded and ruled that as a matter 
of law, Chapter 181 was not intended 
to apply to national banking institutions. 

Another question concerned whether 
plaintiff national bank was doing busi- 


ness in Massachusetts so as to be re- 
quired to be qualified. Plaintiff, in Cali- 
fornia, issued travelers’ checks in vari- 
ous denominations. These were sent to 
defendant in Massachusetts, to be sold 
to the public on a commission basis. 
The court concluded that the relation- 
ship between the plaintiff and defendant 
was one of agency and that plaintiff 
was not doing business within Massa- 
chusetts so as to be required to be 
qualified there. 


Bank of America v. Lima d.b.a. Lima 
Travel Agency et al.,* United States Dis- 
trict Court for the Massachusetts District, 
March 21, 1952. Commerce Clearing 
House Court Decisions Requisition No. 
478496. 


* The full text of this opinion is printed 
in the State Tax Reporter, Massachu- 
setts, page 508. 


Service on unlicensed foreign corporation in fed- 

eral suit, not related to business done in state, set 

aside where it was effected upon a state official 
under a special statute. 


Plaintiff New Hampshire resident insti- 
tuted a libel suit, based on diversity of 
Citizenship, in a Massachusetts Federal 
court against an unlicensed Iowa cor- 
poration on a cause of action not aris- 
ing out of business done by the defend- 
ant in Massachusetts. Service of proc- 
ss was effected upon the Commissioner 
of Corporations and Taxation of Massa- 
chusetts under Section 3A, Chapter 181, 
General Laws, as agent for unlicensed 


foreign corporations doing business in 
the state. 


The United States District Court, 
District of Massachusetts, in allowing 
the motion to quash the service of proc- 
ess, noted that Section 3A makes the 
commissioner agent for service only 
where the cause of action arises out of 
business done within Massachusetts, 
and ruled that the service of process 
was not authorized under that section. 

Nichols v. Cowles Magazines, Inc., 103 
F. Supp. 864. Nathan Moger and Fitz- 
patrick & Moger of Boston, for plain- 
tiff. J. N. Welch and Hale & Dorr of 
Boston, for defendant. 
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Director, not a stockholder, of a foreign corporation 

engaged principally in defense work, ruled not en- 

titled to inspect books and records without first 

obtaining necessary security clearance from proper 
federal agency. 


Petitioner, a director but not a stock- 
holder, of respondent, an Ohio corpora- 
tion, claimed an “absolute right” to in- 
spect and make extract copies of the 
books and records of the company, un- 
der Section 10 of the Stock Corporation 
Law. It was undisputed that approxi- 
mately 92% of the company’s work 
was concerned with the national de- 
fense program. The corporation had 
offered to comply with petitioner’s de- 
mand but insisted that he first obtain 
the necessary security clearance from 
the proper federal government agency, 
which the petitioner had declined to do. 
The company resisted the demands of 
the petitioner upon the grounds: (a) 
that petitioner was affiliated with, and 
had given financial and other support 
to, persons and organizations of a Com- 
munist nature, and his access to re- 
spondent’s records was prohibited under 
the Espionage Law and governmental 
security regulations unless petitioner 
received security clearance from the 
government; (b) that this proceeding 
was part of an atterhpt by petitioner to 
extort money from directors of re- 
spondent corporation for reasons en- 
tirely personal to the petitioner and 
unrelated to any of his duties to the 
corporation as a director. 


The New York Supreme Court, Spe- 
cial Term, New York County, Part I, 
in denying petitioner’s motion and dis- 
missing the proceeding without preju- 
dice to its renewal when and if security 
clearance was granted to the petitioner 
by the proper governmental agency, 
ruled that his claim, as a director, to 


an absolute right to inspect and ce 

the records of the corporation, under 
Section 10 of the Stock Corporationy 
Law, was without merit, observingy = 
“Section 10 confers certain quali 
rights upon stockholders of do 
corporations. Petitioner is a dir 

(not a stockholder) of a foreign corp 
ration. Incidentally, Section 113 of 
Stock Corporation Law, relating to for- 
eign corporations, applies only to stock- 
holders of such corporations.” The cow ; ; 
also remarked: “Even at common law, — 
and without statutory authority, courts : 
have zealously guarded against the diss 
closure through judicial proceedings of © 
information relating to the national de ~ 
fense.” “The common law rule aging 
disclosure of such information has now © 
been embodied in the federal Espior : 
Law, which makes it a criminal offense” 
for anyone who has possession of doct= ~ 
ments or information relating to na 
tional defense to communicate the same ~ 
to ‘any person not entitled to receive 
it’ 18 U. S. C. Section 793 (d), 18” : 
U.S.C. A. Section 793 (d). The statue 7 
tory language of the Espionage Law — % 
should be given a broad interpretation, — 
Gorin v. U. S., 312 U. S. 19, 28, 61 S. Cu 
429, 434, 85 L. Ed. 488, as it expresses a 
a public policy which must override the | a 


rights of private litigants.” 3 


Posen v. United Aircraft Products, Ine, x 


et al., 111 N. Y. S. 2d 261. Henry BO 
Chapman of New York City, for pete” : 
tioner. Hays, Podell, Algase, Crum 5 
Feuer (Mortimer Hays, of counsel) 
New York City, for respondent. 
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Service of process set aside where made upon per- 

son not a managing agent of a foreign aviation 

company which operated between points outside 
the United States. 


Defendant, a foreign corporation organ- 
ed under the laws of the Colony of 
Malta, engaged in air transportation 
principally in the area of the Mediter- 
ranean Sea, appeared specially and 
moved to vacate and set aside service 
of summons upon it on the grounds 
that it was not doing business in the 
State of New York and that the person 
served was not a managing agent of the 
defendant. Its contact with New York 
was through an agreement with a New 
York corporation, to which it chartered 
am aircraft with crew, fully outfitted for 
carrying fifty-two passengers, for cer- 
tain scheduled flights from Bermuda to 
Rome and from Rome to Bermuda, 
with two additional flights between 
Bermuda and the United Kingdom. 
The agreement provided that it was to 
be construed according to the laws of 
England and that any action arising 
thereunder should be brought only in 
acourt of the United Kingdom. By a 
subsequent agreement, which was in 
¢fiect for three months, the New York 
company became the Malta Company’s 
agent for the sale of tickets on all of 
the defendant’s scheduled routes and 
for the purpose of entering into charter 
agreements for aircraft operated for or 


in behalf of the defendant. The New York 
company maintained office addresses on 
behalf of the defendant in New York, 
which were shown on certain letter- 
heads, with telephone numbers. 


The New York Supreme Court, Mon- 
roe County, concluded that, on the facts 
disclosed, the defendant was not doing 
business in New York so as to be sub- 
ject to service of process. It also 
ruled that the plaintiff failed to show 
that the person upon whom service was 
made was a managing agent of the de- 
fendant at the time service was made. 
Ruling that the service was made im- 
properly, the motion to vacate it was 
granted. 


Great Lakes Press Corp. v. Air Malta, 
Ltd.* 111 N. Y. S. 2d 802. Naylon, 
Foster, Shepard & Aronson, George 
Foster, Jr., of counsel, attorneys for 
defendant, appearing specially for the 
motion. David Schoenberg, Frank G. 
Wittenberg, of counsel, attorney for 
plaintiff, opposed. 


* The full text of this opinion is printed 
in the CCH New York Corporation 
Law Reporter, page 9868. 


Service of process on unlicensed foreign naviga- 
tion company, on cause of action arising overseas, 
set aside. 


The defendant unlicensed British cor- 
poration moved to vacate service of 
simmons upon it upon the ground that 
itwas not present within the jurisdic- 
tion. It was a shipping company which 
Maintained service from England inter- 
Mediate European ports to the Far East 


and Australia. Its ships did not enter any 
port in New York or anywhere in the 
United States. Its principal offices were 
located in London and it did not appear 
that it had any directors, officers or em- 
ployees who resided within the state 
of New York. It maintained no office 
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or place of business in New York and 
had no bank account or property in the 
state. The case involved a contract of 
carriage which was executed and per- 
formed entirely without this country 
and wholly across the sea. Service of 
process was made upon a corporation 
with local offices which acted as general 
passenger agent for the defendant, and 
which had arranged for passenger and 
freight transportation in defendant’s 
vessels in trips between foreign coun- 
tries. The City Court of the City of 


OHIO 


New York, New York County, 
the motion to vacate service of i 
mons and complaint and dismissed the 
action for lack of jurisdiction of thei 
defendant. = 
Gertsenstein v. Peninsular & Orin 
Steam Navigation Company, 113 N. ¥.§) 
2d 360. Bernstein, Weiss, Tomson, 
Hammer & Parter, Abraham B 
of counsel, of New York City, for plaim 
tiff. Lord, Day & Lord, Leonard Le 
man, of counsel, for defendant, appear 
ing specially. 


2 


Service of process upheld where made on president 
of unlicensed Philippine corporation in connection 
with cause of action not touching Ohio. 


In Perkins v. Benguet Consolidated Min- 
ing Co. et al., 155 O. S. 116, 98 N. E. 2d 
33, (The Corporation Journal, June, 
1951, page 349), the Ohio Supreme 
Court ruled that an unlicensed foreign 
corporation, was not subject to service 
of process in a cause of action not 
touching Ohio. The Supreme Court of 
the United States, when this suit was 
brought before it, concluded that the 
Ohio courts were free, so far as Fed- 
eral due process was concerned, to de- 
termine whether or not to accept juris- 
diction over this company, a Philippine 
corporation, in suits not touching its 
Ohio activities, where the president 
who was served, directed its activities 
from Ohio during the occupation of the 
Philippines. (Perkins uv. Benguet Con- 
solidated Mining Company, 72 S. Ct. 413, 


(The Corporation Journal, April-May, — 


1952, page 89), petition for rehearing 
denied 72 S. Ct. 645.) 

The judgment having been vacated 
and the cause remanded by the Supreme 


Court of the United States, the Ohi 
Supreme Court, upon further consi 
tion has directed that trial court an 
overrule motions to quash the 

of summons. The court remarked: 
court does not presume to hold 
any single fact here disclosed is 

sive evidence of doing business in thi 
state. But the court does hold that @ 
cumulative effect of the uncontrovertt 
facts is such as to constitute a clel 
legal status of doing business here, 
hence there is no apparent reason for 
favoring the corporation by granting 
immunity from the jurisdiction of th 
courts of this state.” es 


Perkins v. Benguet Consolidated & 
ing Co. et al., 158 O. S. 145. nal, 
Silversteen & Davis, for appellant BR 
White & Davidson, Nichols, Speidel! 
Nichols and Lucien H. Mercier, for 
appellees. 4 


on AAA 
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“HpstRICT OF COLUMBIA 


Board of Tax Appeals of District rules as exempt 

from use tax materials used in private construction 

purchased or rented prior to adoption of use tax 

law, and certain items incorporated into Federal 
and District projects. 


oa 


4 4 


Ohio 
lere- 
ould 
rvice 
This 
that 
rely. 
: 
| for 
ag it 
rs 


Petitioner, a Pennsylvania contracting 
wrporation, complained of use taxes 
wsessed by the Assessor in relation to 
the use by the petitioner of materials 
md equipment in connection with the 
tnstruction of three large building 
projects in the District of Columbia, 
me for a private owner, one for the 
United States and one for the District 
a Columbia. The assessment, based 
mon a use tax return supplied under 
protest by the petitioner, was for the 
month of September, 1949, and was 
paid under protest. No sales tax was 
gid on or in relation to any of the 
property and services involved. 


One contested imposition related to 
the tax as applied to metal forms rented 
by the petitioner under a contract dated 
two months before the use tax went 
ito effect which were used in connec- 


tion with the erection of the building 
for the private owner. The Board of 
Tax Appeals found this item to be ex- 
empt under a statutory provision. The 
Board also ruled as exempt, under a 
Board regulation, items physically in- 
corporated into projects for the District 
of Columbia government or the Federal 
government, including incidental waste, 
and also form ties partly physically in- 
corporated when the petitioner erected 
a building for the Federal government. 

John McShain, Inc. v. District of Co- 
lumbia,* Board of Tax Appeals of the 
District of Columbia, June 25, 1952. 
M. M. Doyle and Fred J. Rice, for 
petitioner. Harry L. Walker, for the 
District. 


* The full text of this opinion is printed 
in the District of Columbia Tax Re- 
porter, page 6386. 


Lovisiana — Act 443 provides a special method of qualification of foreign 
trporations for the sole purpose of making mortgage loans or purchasing and 


Owning notes secured by mortgages. 


Act 337 provides for the admission in evidence of photographically processed 


tecords. 
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appealed to 
supreme cou 


Oe eae a Journal have 
been to The Supreme Court of the United States.* 


OCTOBER 1952 TERM 


ILLINOIS. Docket No. 23. City of Chicago v. The Willett Co., 406 Ill. 
94 N. E. 2d 195. (The Corporation Journal, June, 1951, page 353.) Municip 
license tax on carters transporting property in intracity, intrastate and interst 
commerce. Petition for writ of certiorari filed, January 12, 1951. April 23, 193 
“Per curiam: The petition for writ of certiorari is granted. The judgment 
vacated and the case is remanded to the Supreme Court of Illinois, for clarifig 
tion by that court to show, in light of Minnesota v. National Tea Co., 309 U& 
551; State Tax Comm. v. Van Cott, 306 U. S. 511, whether the judgment 
rests on an adequate and independent state ground or whether decision 
federal question was necessary to the judgment rendered.” (71 S. Ct. 7% 
Petition for rehearing denied, 71 S. Ct. 853. (Upon remand for clarification, te 
Illinois Supreme Court stated that its decision in this case was based upon the 
uncontested evidence that the plaintiff carrier’s interstate, intrastate and intere ity. 
business is inseparable. For this reason, the ordinance, though valid, cannot® 
applied to the carrier involved. City of Chicago v. The Willett Co., 101 N. E. 2d 
Petition for certiorari again filed, March 12, 1952. May 5, 1952: “The motic 
use the certified record in No. 493, October Term, 1950, is granted. Petition ® 
writ of certiorari to the Supreme Court of Illinois granted and case transferred 
to the summary docket.” (72 S. Ct. 1033.) a 


* Data compiled from CCH U. S. Supreme Court Bulletin, 1952-1953. 





ations and rulings 


Alabama — Private contractors purchasing property in their own names 
for use under lump sum or cost-plus-a-fixed fee contracts with the Federal gov- 
ernment, are not agents of the Federal government, and are making purchases 
at retail which are subject to the sales or use tax. (Bulletin, Sales and Use Tax 
Division, State Tax Reporter, Alabama { 69-502.) 

California — The sales tax does not apply with respect to sales of melita 
dise shipped to a consumer in California from a point outside the state, even 
though there is a participation in the transaction by a California retailer or by 
the California office or branch of the out-of-state retailer, providing that title or 
possession under a conditional sales contract passes to the purchaser at a point 
outside of California. (General Bulletin 52-5, State Board of Equalization, State 
Tax Reporter, California, {| 60-204a.) 


Colorado — Mere advertising in this state by a foreign securities corpora- 
tion is not “doing business”. (Opinion of the Attorney General, State Tax 
Reporter, Colorado, { .012.) 


Florida — Where a woman invites a number of guests for a demonstration 
meal, at which time she takes orders for the purchase of kitchen and table ware, 
sending the orders to the nonresident manufacturer of the merchandise, who fills 
the orders and sends them to the “hostess” for delivery to the customers and 
collection of the price, she is dealing in interstate commerce and is not subject 
to an occupational license tax. (Opinion of the Attorney General to the State 
Comptroller, State Tax Reporter, Florida, {[ 39-058.) 

Where a citizen of Florida exhibits merchandise offered for sale by a non- 
resident merchant and takes orders from residents of Florida, which orders are 
sent to such nonresident merchant for acceptance and delivery of the goods 
directly to the purchaser, such salesman is not required to obtain a Florida 
occupational license. (Opinion of the Attorney General to the State Comptroller, 
State Tax Reporter, Florida, J 39-059.) 


New York—A membership corporation cannot be formed for purposes 
essentially of a business nature, such as ownership, maintenance, improvement 
and operation of common utility systems of heat, water, electricity, etc., for the 
mutual benefit of individual owners of housing units. (Opinion of the Attorney 
General.) 

The corporate purpose of receiving, relaying and distributing television and 
tadio broadcasts by wire, cable, etc., requires incorporation pursuant to the 
Transportation Corporations Law as a telegraph and telephone corporation. 
(Opinion of the Attorney General.) 


North Carolina — When a company’s agent, permanently located in the 
state, solicits orders for goods manufactured by the company outside of the state, 
and the goods are sent directly to the purchasers, the company is “engaged in 
business” in this state within the meaning of the use tax statute and is required 

to collect the use tax. (Opinion of the Attorney General to the Commissioner 
of Revenue, State Tax Reporter, North Carolina, { 65-009.) 
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important 
For October and Ne 


This Calendar does not purport to be a complete calendar of all matters requiring @ 
tion by corporations in any given state. It is a condensed calendar of the more impo 
requirements covered by the State Report and Tax Bulletins of The Corporation 
Company. Attorneys interested in being furnished with timely and complete infor 
regarding ai] state requirements in any one or more states, including information re 
forms, Practices and rulings, may obtain details from any office of The Corporation 7 
Company or C T Corporation System. 


California — Quarterly Retail Sales Tax Return and Payment due on or 
October 31.—Domestic and Foreign Corporations. 

Connecticut — Quarterly Retail Sales Tax Return and Payment due ¢ 
before October 31.—Domestic and Foreign Corporations. - 

Georgia — Certified Statement for Registration due on or before Novem 
—Domestic and Foreign Corporations. 

Indiana — Quarterly Gross Income Tax Return and Payment due on or b 
October 31.—Domestic and Foreign Corporations. “ 

lowa — Quarterly Retail Sales Tax Return and Payment due on or belt 
October 20.—Domestic and Foreign Corporations. 4 

Louisiana — Franchise Tax Report and Tax due on or before October I 
Domestic and Foreign Corporations. 

Maryland — Quarterly Return of Tax withheld at source due on or b 
October 31—Domestic and Foreign Corporations. 

Missouri — Quarterly Retail Sales Tax Return and Payment due on or 
October 15.—Domestic and Foreign Corporations. & 

New York — Second Installment of Franchise (Income) Tax of Business { s 
porations due on or before November 15.—Domestic and Foreign Bu 
Corporations other than real estate companies. 4 

North Dakota — Quarterly Retail Sales Tax Return and Payment due om 
before October 20.—Domestic and Foreign Corporations. ¥ 

Oregon — Returns of Withholding at the source due on or before October 3 
Domestic and Foreign Corporations. ; 

Rhode Island — Semi-Annual Report to Division of Industrial Inspection | 


ing October and April—Domestic and Foreign Corporations emp 
five or more persons in Rhode Island. 


South Dakota — Quarterly Retail Sales Tax Return and Payment ant on 
before October 15.—Domestic and Foreign Corporations. 


4 
United States — Withholding at source due on or before October 31.—Dome 
and Foreign Corporations. 


West Virginia — Quarterly Business and Occupation (Gross Sales) Tax Ret 
and Payment due on or before October 30.—Domestic and Foreign 
aspen 
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py PTT entary literature 


Jt 


In connection with its various activities The Corporation Trust Company 

bublishes the following supplemental pampblets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


, Pretty Penny ... Gone! The troubles that descend upon a corporation— 
as shown by actual court cases—if its agent cannot be found when service of 
process is attempted. Also shows how trouble of that nature can be prevented. 


are Corporations (1951 Edition). Presents in convenient form a digest of 
the Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of 
the statutory requirements, procedure and costs of incorporation. 


hat Constitutes Doing Business (1951 Edition). A 192-page book containing 
brief digests of decisions selected from those in the various states as 
indicating what is construed in each state as “doing business.” 


pre and After Qualification. A complete list of aids and services—including 
those supplied without charge—which CT furnishes for lawyers working 
on foreign corporation matters. 


porate Tightrope Walking. An informal presentation of recent developments af- 
fecting corporations carrying on business in interstate commerce—develop- 
ments corporation officers and attorneys will want to watch carefully. 


the Corporation’s Charter Didn’t Fit! Shows how charter provisions 
which suit well enough at time of organization may be handicaps for the 
corporation in later life—some measures to avoid them that a lawyer 
may help his client to take. 


Contracts Have False Teeth. Interesting case-histories showing advisability 
of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 


ha’ Does a Transfer Agent Do? This illustrated pamphlet gives the high spots of 
a transfer agent’s services in 3 minutes reading time, with explanatory text 
if you want to read further. Of value to small as well as large corporations. 


Sales with Spot Stocks. Advantages found by many manufacturers in 
carrying spot stocks at strategic shipping points—and preliminary statu- 
tory measures necessary to protect corporate status. 


na Corporation Is P. W.O.L. A simple explanation of the reasons for and, 
purposes of the foreign corporation laws of the various states, and illus- 
trations of when and how a corporation makes itself amenable to them. 
Of interest both to attorneys and to corporation officials: 


Always Got Along This Way. A 24-page pamphlet of cases in various 
states in which corporation officials who had thought they were getting 
along very well with statutory representation by a business employe 
suddenly found themselves in trouble. 





THE CORPORATION TRUST COMPANY 
120 Broadway, New York 5, N. Y. 


Form 3547 requested 


CORPORATION JOURNAL 


The Corporation Journal is published by The Corporation 
Trust Company bi-monthly, February, April, June, August, Octo- 
ber and December. Its purpose is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opinions 
of official bodies, which have a bearing on the organization, mainte- 
nance, conduct, regulation, or taxation of business corporations. It 
will be mailed regularly, postpaid and without charge, to lawyers, 
accountants, corporation officials, and others interested in corpora- 
tion matters, upon written request to any of the company’s offices. 
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